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I. INTRODUCTION
Juliana Mercer knows the devastation of war well.1 As a United States Marine,
she served tours of duty in Iraq and Afghanistan in the Civil Affairs Unit.2 During
* J.D. Candidate, University of the Pacific, McGeorge School of Law, to be conferred December 2022;
M.S., Neuroscience, University of California Davis, 2017; B.S., Neuroscience, University of Miami, 2014. I
would like to extend my profound thanks to Professor Bricker for introducing me to the fascinating world of
criminal law. A thousand thanks to my family, friends, and UCD IRB for their continued support, encouragement,
and friendship. Special thanks to Edward Lee Moreno, for his assistance in polishing this article. Lastly, I dedicate
this article to my mother Elcy and my grandmother Isabel, for inspiring me to continue striving for success and
becoming the best version of myself.
1. Juliana Mercer, Greetings from America’s Finest City, PENN. ST.: CULTURAL LEADERSHIP BLOG (Jan.
18, 2015), https://sites.psu.edu/global/2015/01/18/juliana-mercer-greetings-from-americas-finest-city/ (on file
with the University of the Pacific Law Review).
2. Id.
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her service, Ms. Mercer worked with local communities in war-ridden territories,
which exposed her to stark physical and mental destruction.3 Ms. Mercer also
served at the Wounded Warrior Battalion in San Diego, where she supported
injured Marines and their families.4 As a result of sixteen years of service with the
United States Marines, Ms. Mercer developed “caregiver fatigue.”5
After Ms. Mercer exited service, her caregiver fatigue took its toll: “I just felt
a loss of purpose.”6 Antidepressants made Ms. Mercer feel sluggish;
psychotherapy was ineffective.7 Ms. Mercer eventually linked with the Heroic
Hearts Project, which provides veterans with ayahuasca healing retreats in Costa
Rica.8 During the ten-day retreat, Ms. Mercer attended four ayahuasca sessions,
each roughly lasting eight hours.9 The experience was cathartic.10 Ms. Mercer felt
transformed and rejuvenated; it was as though the hallucinogenic experience lifted
a massive weight off her shoulders.11 Ms. Mercer eventually referred to her
experience in Costa Rica as “ten years of therapy.”12 Since her initial encounter
with ayahuasca, Ms. Mercer has continued psychedelic therapy with psilocybin—
otherwise known as “magic mushrooms.”13 Ms. Mercer hopes that drug reform
across the United States will result in novel therapeutic psychedelic options for
veterans looking to “enjoy the freedom they bravely fought for.”14
California State Senator Scott Wiener introduced Senate Bill (“SB”) 519 as
the state’s first legislative proposal on the decriminalization of psychedelics.15 In
3. Worth the Fight Podcast, Igniting Pure Hearts with Plant Medicines: Juliana Mercer, SOULFIRE PROD.
(Aug. 21, 2020), https://podcasts.apple.com/us/podcast/igniting-pure-hearts-with-plant-medicines-julianamercer/id1480588649?i=1000488809150 (on file with the University of the Pacific Law Review).
4. Mercer, supra note 1.
5. See What is Caregiver Burnout?, CONN. HOSPICE (Feb. 11, 2020), https://www.hospice.com/what-iscaregiver-burnout/ (on file with the University of the Pacific Law Review) (defining caregiver fatigue as a “state
of physical, emotional, and mental exhaustion from long-term stress”).
6. Worth the Fight Podcast, Igniting Pure Hearts with Plant Medicines: Juliana Mercer, supra note 3.
7. Id.
8. Id.
9. See Ede Frecska, The Therapeutic Potentials of Ayahuasca: Possible Effects against Various Diseases
of Civilization, 7 FRONTIERS IN PHARMACOLOGY 1, 1–2 (2016) (noting that South American indigenous groups
have used ayahuasca—a hallucinogenic beverage brewed from South American plants that contain the
psychoactive compound dimethyltryptamine (“DMT”)— as a therapeutic and spiritual agent for millennia);
Worth the Fight Podcast, Igniting Pure Hearts with Plant Medicines: Juliana Mercer, supra note 3.
10. Worth the Fight Podcast, Igniting Pure Hearts with Plant Medicines: Juliana Mercer, supra note 3.
11. Id.
12. Id.
13. Id.; see Cory Stieg, Psychedelic Trips Could Soon Be Part of Therapy — Here’s What Those Sessions
Will Look Like, CNBC (July 24, 2021), https://www.cnbc.com/2021/07/24/how-psychedelic-assisted-therapywith-mdma-and-psilocybin-works.html (on file with the University of the Pacific Law Review) (describing
psilocybin as a classic psychedelic—substances known to alter mood, perception and cognitive processes—found
in certain species of fungi).
14. Worth the Fight Podcast, Igniting Pure Hearts with Plant Medicines: Juliana Mercer, supra note 3.
15. See Bryce Pardo, Oregon Just Legalized Psychedelic Mushrooms. Here’s How California Can Do
Better, SACRAMENTO BEE (Nov. 10, 2020), https://www.sacbee.com/article247019817.html (on file with the
University of the Pacific Law Review) (noting that a previous attempt to introduce a psychedelic initiative on the
ballot failed).
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2019 alone, most drug-related arrests and convictions in California were under the
“[d]angerous [d]rugs” designation, including psychedelics.16 Law enforcement
efforts specifically targeted Black and Hispanic populations, ignoring the
universality of drug abuse.17 SB 519 aims to address the disproportionate effects
of the war on drugs on marginalized communities and the recent breakthroughs in
psychedelic therapy.18 To accomplish this goal, SB 519 requires a health-based
approach to psychedelic legislation by decriminalizing psychedelics for personal
use in California.19 This legislation is a complete reform of California’s approach
to psychedelics in the criminal justice system, which will undoubtedly begin a new
era for the psychedelic industry.20 While SB 519 advances California forward in
drug reform, it lacks a retroactivity clause and a record expungement mechanism
to rectify previous injustice resulting from the war on drugs.21
II. LEGAL BACKGROUND
In November 2020, Oregon became the first state to legalize psilocybin—the
main psychoactive ingredient in magic mushrooms.22 The rest of America,
however, is still divided on the issue of psychedelic decriminalization and
legalization.23 With nearly 100 cities across the country considering new
psychedelic legislation, the time for nationwide psychedelic drug reform is now.24
16. See Xavier Becerra, Crime in California, CAL. DEP’T OF JUST. 8 (2019), https://dataopenjustice.doj.ca.gov/sites/default/files/2020-06/Crime%20In%20CA%202019.pdf (on file with the University
of the Pacific Law Review) (describing that 60% of all drug-related arrests and convictions in 2019 were in the
“Dangerous Drugs” category).
17. See id. (noting that 48% arrested for “Dangerous Drugs” were Hispanic and 12% were Black);
QuickFacts: California, U.S. CENSUS BUREAU, https://www.census.gov/quickfacts/CA (last visited Oct. 17,
2021) (on file with the University of the Pacific Law Review) (detailing that the percentage of Hispanics in CA is
39%, while the percentage of Blacks is 6.5%).
18. See Nathaniel Lee, America Has Spent over a Trillion Dollars Fighting the War on Drugs. 50 Years
Later, Drug Use in the U.S. Is Climbing Again, CNBC (June 17, 2021), https://www.cnbc.com/2021/06/17/theus-has-spent-over-a-trillion-dollars-fighting-war-on-drugs.html (on file with the University of the Pacific Law
Review) (describing the war on drugs as a national campaign to eradicate drug use and abuse through
incarceration, with nearly 60% of people in [California] state prison for drug offenses being Black or Latino); see
also Paul Tullis, How Ecstasy and Psilocybin Are Shaking Up Psychiatry, NATURE (Jan. 27, 2021),
https://www.nature.com/articles/d41586-021-00187-9 (on file with the University of the Pacific Law Review)
(noting the forty-seven new clinical trials on psilocybin, MDMA, and LSD since 2018).
19. SB 519, 2021 Leg., 2021–2022 Sess. (Cal. 2021) (as amended on Aug. 16, 2021, but not enacted).
20. Id.
21. Id.
22. OR. SEC’Y OF STATE, GENERAL ELECTION ABSTRACT OF VOTES 32 (Nov. 3, 2020),
https://sos.oregon.gov/elections/Documents/results/november-general-2020.pdf (on file with the University of the
Pacific Law Review).
23. See Gregory McCarriston, Majority of Americans Ready to Embrace Psychedelic Therapy,
YOUGOVAMERICA
(June
23,
2017),
https://today.yougov.com/topics/lifestyle/articlesreports/2017/06/23/americans-ready-embrace-psychedelic-therapy (on file with the University of the Pacific Law
Review) (tallying 53% of respondents in support of medical research of psychedelics).
24. Kyle Jaeger, Nearly 100 Cities Are Considering Decriminalizing Psychedelics, Map Shows,
MARIJUANA MOMENT (Nov. 29, 2019), https://www.marijuanamoment.net/nearly-100-cities-are-considering-
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Psychedelic legalization efforts face two obstacles: majority preference voting and
the federal government.25
American society’s acceptance of drug use is far greater today than it was
during the inception of the war on drugs in 1971.26 Twentieth century anti-drug
films, such as Hallucination Generation and Curious Alice, carried negative
attitudes towards drug use, while contemporary films like Have a Good Trip:
Adventures in Psychedelics and Fantastic Fungi offer pro-psychedelic
perspectives.27 As younger, progressive voters reach voting age, America will
likely shift in sentiment towards accepting therapeutic psychedelics.28 However, a
change in sentiment is only half the battle in the fight to enact widespread drug
reform.29
Psychedelic legalization efforts must also overcome federal government
oversight.30 Any use of psychedelic substances is a violation of federal law, which
includes possession of psychedelics for recreational use.31 Since the 1970s, the
federal government has aggressively supported the war on drugs.32 Most
psychedelics received a Schedule I classification under the Controlled Substances
Act.33 This designation indicated that these substances were frequently subject to
abuse and provided minimal therapeutic value.34
Rather than using the Controlled Substances Act to classify psychedelics based
on scientific research, the Nixon Administration used it to vigorously target
political opponents and marginalized communities.35 Fifty years later, America is
decriminalizing-psychedelics-map-shows/ (on file with the University of the Pacific Law Review).
25. Controlled Substances Act, 21 U.S.C. §§ 812, 844.
26. See Matt Pearce, U.S. Sees Profound Cultural Shift on Marijuana Legalization, L.A. TIMES (July 27,
2014), https://www.latimes.com/nation/la-na-marijuana-legalization-shift-20140728-story.html (on file with the
University of the Pacific Law Review) (describing how marijuana use is no longer a taboo subject in America).
27. HALLUCINATION GENERATION (Trans American Films 1967); CURIOUS ALICE (U.S. Office of
Education, Department of Health, Education and Welfare 1971); HAVE A GOOD TRIP: ADVENTURES IN
PSYCHEDELICS (Sunset Rose Pictures; Sugarshack 2000); FANTASTIC FUNGI (Moving Art 2019).
28. See John Haltiwanger, Over a Third of US Voters Say Magic Mushrooms and Other Psychedelics Have
a Medical Use, New Poll Shows, INSIDER (June 1, 2021), https://www.businessinsider.com/over-third-of-usvoters-magic-mushrooms-medical-use-poll-2021-6 (on file with the University of the Pacific Law Review)
(observing that 53% of younger poll voters were open to therapeutic use of psychedelics).
29. Lee Drutman, How Corporate Lobbyists Conquered American Democracy, ATLANTIC (Apr. 20, 2015),
https://www.theatlantic.com/business/archive/2015/04/how-corporate-lobbyists-conqueredamericandemocracy/390822/ (on file with the University of the Pacific Law Review); see also Lee Fang, The Top
Five Interest Groups Lobbying to Keep Marijuana Illegal, REPUBLIC REP. (Apr. 20, 2012),
https://www.republicreport.org/2012/marijuana-lobby-illegal/ (on file with the University of the Pacific Law
Review) (noting that marijuana legalization in California had to overcome lobbying from police unions, alcohol
companies and pharmaceutical corporations).
30. Controlled Substances Act, §§ 812, 844.
31. Id.
32. See A History of the Drug War, DRUG POL’Y ALL., https://drugpolicy.org/issues/brief-history-drugwar (last visited July 8, 2021) (on file with the University of the Pacific Law Review) (describing aerial
surveillance and police raids as tactics used by the federal government to target drug users).
33. Controlled Substances Act, §§ 812, 844.
34. Id.
35. Tom LoBianco, Report: Aide Says Nixon’s War on Drugs Targeted Blacks, Hippies, CNN (Mar. 24,
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still grappling with the disparate effects of the federal anti-drug campaign on
marginalized communities.36 While President Biden built his political platform as
a supporter of the war on drugs, his nomination of Xavier Becerra—who supported
the legalization of marijuana in California—for Secretary of Health and Human
Services signals a potential shift in federal drug policy.37 Section A discusses the
war on drugs and its effects in California.38 Section B describes recent therapeutic
psychedelic discoveries.39 Section C explains the interaction between state and
federal law in the regulation of psychedelic drugs.40 Section D covers the recent
efforts in California to legalize psychedelics.41
A. Public Enemy #1: Anti-Drug Campaign in California
Fifty years ago, President Nixon named drug abuse “public enemy number one
in the United States.”42 California, known for its tough-on-crime, conservative
approach to criminal justice, led the charge on Nixon’s war on drugs.43 For
example, in 1983, the Los Angeles Police Department and the Los Angeles Unified
School District established the highly publicized D.A.R.E. program to combat drug
use in schools.44 Further, under California’s original “three-strikes” rule, a
conviction for minor drug possession could lead to life in prison.45 Under
California’s original three-strikes law, Black offenders were twelve times more

2016),
https://www.cnn.com/2016/03/23/politics/john-ehrlichman-richard-nixon-drug-war-blackshippie/index.html (on file with the University of the Pacific Law Review).
36. See Brian Mann, After 50 Years of the War On Drugs, ‘What Good Is It Doing for Us?’, NPR (June
17, 2021), https://www.npr.org/2021/06/17/1006495476/after-50-years-of-the-war-on-drugs-what-good-is-itdoing-for-us (on file with the University of the Pacific Law Review) (noting the growing consensus that the war
on drugs failed).
37. See Tim Craig, Biden, once a Warrior in the ‘War on Drugs,’ May Slowly Retreat, WASH. POST (Jan.
11, 2021), https://www.washingtonpost.com/politics/2021/01/11/biden-war-on-drugs/ (on file with the University
of the Pacific Law Review) (describing Secretary of Health and Human Services Xavier Becerra as a supporter of
drug legalization efforts).
38. Infra Section II.A.
39. Infra Section II.B.
40. Infra Section II.C.
41. Infra Section II.D.
42. David Farber, The War on Drugs Turns 50 Today. It’s Time to Make Peace, WASH. POST (June 17,
2021), https://www.washingtonpost.com/outlook/2021/06/17/war-drugs-turns-50-today-its-time-make-peace/
(on file with the University of the Pacific Law Review).
43. See Steven Greenhut, How California Softened Its ‘Tough-on-Crime’ Approach, R STREET 1 (July 18,
2017), https://www.rstreet.org/wp-content/uploads/2017/07/102.pdf (on file with the University of the Pacific
Law Review) (noting California’s tough-on-crime approach to criminal justice reforms since the 1960s).
44. See Amy Nordrum, The New D.A.R.E. Program—This One Works, SCI. AM. (Sept. 10, 2014),
https://www.scientificamerican.com/article/the-new-d-a-r-e-program-this-one-works/ (describing that D.A.R.E.,
an acronym for Drug Abuse Resistance Education, focused on drugs, tobacco, and alcohol education for teens to
improve relations between the police and local communities).
45. See Greenhut, supra note 43, at 2, 4 (observing that California’s original “three-strikes” law, allowing
a sentence of twenty-five years to life-in-prison to those previously convicted of two other serious or violent
crimes, was the toughest in the nation).
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likely than White offenders to “strike out.”46 California’s tough-on-crime approach
to drug abuse disproportionately affects people of color, leading to higher
incarceration rates for marginalized communities.47
The pervasive effects of California’s anti-drug campaign are also apparent in
education, housing, and employment.48 California public schools have a 1.5 to 1
ratio of counselors to police and security officers; drug possession is one of the
most common student infractions.49 Within the California housing system, most
cities allow landlords to conduct criminal background checks on housing
applicants, leading to increased homelessness for those with prior drug
convictions.50 Similarly, California labor laws allow state agencies to perform drug
tests on prospective employees, with drug test refusal often grounds for
termination.51 These barriers reflect on prior drug convictions, thereby
disproportionately harming people of color.52
B. Psychedelic Therapeutic Boom
While psychedelic-assisted therapy in the United States seems like a novel,
mind-bending idea, there was a time when psychedelic use and research was
widely accepted.53 For example, psychedelic plants and fungi have a colorful
history of healing and spiritualism in indigenous American populations.54 The
earliest scientific studies involving psychedelics began in the 1950s and primarily
46. Scott Ehlers, Still Striking Out: Ten Years of California’s Three Strikes, JUST. POL’Y INST. 11 (Mar. 5,
2004), https://www.opensocietyfoundations.org/sites/default/files/threestrikes_press.pdf (on file with the
University of the Pacific Law Review).
47. See Becerra, supra note 16 (noting that 48% arrested for “Dangerous Drugs” were Hispanic and 12%
were Black); see also QuickFacts: California, U.S. CENSUS BUREAU, supra note 17 (detailing that the percentage
of Hispanics in California is 39%, while the percentage of Blacks is 6.5%).
48. See generally Am. Bar Assoc., Collateral Consequences of Criminal Convictions: Judicial Bench
Book, NAT. CRIM. JUST. SERV. CTR. 4–7 (Mar. 2018), https://www.ojp.gov/pdffiles1/nij/grants/251583.pdf (on
file with the University of the Pacific Law Review) (discussing the collateral consequences of criminal convictions
nationwide).
49. ACLU, Cops and No Counselors: How the Lack of School Mental Health Staff is Harming Students,
ACLU
17
(Mar.
2019),
https://www.aclu.org/sites/default/files/field_document/030419acluschooldisciplinereport.pdf (on file with the University of the Pacific Law Review).
50. See Natalie Orenstein, Landlords Can’t Conduct Criminal Background Checks in Berkeley Anymore,
BERKELEYSIDE (Mar. 11, 2020), https://www.berkeleyside.org/2020/03/11/landlords-cant-conduct-criminalbackground-checks-in-berkeley-anymore (on file with the University of the Pacific Law Review) (explaining that
Berkeley is one of the only cities in California that has banned landlords from checking prospective tenant’s
criminal history).
51. CAL. LAB. CODE §§ 1025–1028 (West 2021).
52. See Becerra, supra note 16 (noting that 48% arrested for “Dangerous Drugs” were Hispanic and 12%
were Black).
53. See Mo Costandi, A Brief History of Psychedelic Psychiatry, GUARDIAN (Sept. 2, 2014),
https://www.theguardian.com/science/neurophilosophy/2014/sep/02/psychedelic-psychiatry (on file with the
University of the Pacific Law Review).
54. See John Horgan, Tripping on Peyote in Navajo Nation, SCI. AM. (July 5, 2017),
https://blogs.scientificamerican.com/cross-check/tripping-on-peyote-in-navajo-nation/ (on file with the
University of the Pacific Law Review) (describing Peyote as a “sacred medicine” for the Navajo Nation).
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sought to reverse the effects of alcoholism through lysergic acid diethylamide
(“LSD”) treatment.55 However, psychedelic research quickly came to a halt in
1970 when the federal government created regulatory barriers against the
practice.56
In recent years, therapeutic psychedelic research entered a new age: the FDA’s
designation of psilocybin research as a “breakthrough therapy” signals this shift.
57
The recent approval of a ketamine nasal spray as a treatment for depression also
illustrates this progression.58 Psilocybin treatment studies show clinical
improvement for patients with anxiety, depression, obsessive-compulsive disorder,
and chronic tobacco smoking.59 Individuals suffering from alcoholism showed
significant improvement after an experimental dose of LSD—with lasting
effects.60 For our veteran population, perhaps the most promising research involves
3,4-methylenedioxymethamphetamine (“MDMA”), commonly known as ecstasy,
for the treatment of post-traumatic stress disorder (“PTSD”).61 A 2010 study
showed that 83% percent of participants that underwent clinical MDMA treatment
improved their PTSD symptoms with long-lasting results.62 While there is a
renewal of clinical interest in psychedelics within the scientific world, the rest of
society is unconvinced as to the therapeutic value of psychedelics.63 To harness
society’s interest in therapeutic psychedelics, new research studies on psychedelics
will need federal government endorsement and support.64
55. See Costandi, supra note 53 (noting that psychologist Humphrey Osmond employed LSD
psychotherapy to treat patients with alcoholism in the early 1950s).
56. Controlled Substances Act, §§ 812, 844.
57. See Penny Patterson, FDA Grants Breakthrough Therapy Designation to Usona Institute’s Psilocybin
Program
for
Major
Depressive
Disorder,
BUSINESSWIRE
(Nov.
22,
2019),
https://www.businesswire.com/news/home/20191122005452/en/FDA-grants-Breakthrough-TherapyDesignation-Usona-Institutes/ (on file with the University of the Pacific Law Review) (acknowledging the
potential of psilocybin for therapeutic use and expediting development of new psilocybin drugs).
58. See Kat Eschner, The First New FDA-approved Antidepressant in Decades Goes Up Your Nose, POP.
SCI. (Mar. 7, 2019), https://www.popsci.com/ketamine-depression-fda-spravato/ (on file with the University of
the Pacific Law Review).
59. Tingying Chi, A Review of Emerging Therapeutic Potential of Psychedelic Drugs in the Treatment of
Psychiatric Illnesses, 411 J. NEUROLOGICAL SCI. 1, 3 (Apr. 15, 2020).
60. See id. at 5 (noting that the favorable results of the LSD experiment for alcoholism are comparable to
the effects of oral naltrexone (“Vivitrol”), the primary treatment for substance abuse disorders).
61. See id. at 6 (explaining how current treatments for PTSD are often unsuccessful); Jaimie Gradus,
Epidemiology
of
PTSD,
US.
DEP’T
OF
VETERAN
AFF.,
https://www.ptsd.va.gov/professional/treat/essentials/epidemiology.asp (last visited on June 24, 2021) (on file
with the University of the Pacific Law Review) (noting that PTSD prevalence in the general population is 3.6%
for men and 9.7% for women, while in the veteran population it is 30.9% for men and 26.9% for women).
62. See Chi, supra note 59, at 6 (describing that the MDMA therapeutic effects on PTSD remained even
after seventy-four months in some participants).
63. See Gabriela Schulte, Poll: 65 Percent of Voters Say Psychedelic Substances Do Not Have Medical
Use, HILL (June 1, 2021), https://thehill.com/hilltv/what-americas-thinking/556304-poll-65-percent-of-voterssay-psychedelic-substances-do-not (on file with the University of the Pacific Law Review) (noting that 65% of
their respondents did not think that psychedelics have any medical uses).
64. See Brian Barnett, NIH: It’s Time to Make Your Mark on the Renaissance of Medicinal Psychedelics,
STAT (June 2, 2021), https://www.statnews.com/2021/06/02/nih-make-mark-renaissance-psychedelic-medicine/
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C. Federal Pre-Emption of Psychedelic Reform
Under the U.S. Constitution’s Supremacy Clause, federal law is the “supreme
Law of the Land.”65 Through the doctrine of preemption, the Supremacy Clause
allows Congress to supersede state law when the state law conflicts with
Congress’s directive.66 A conflict between state and federal law can be either a
direct conflict or an obstacle conflict.67 A direct conflict arises when “it is
physically impossible to comply with both state and federal law.”68An obstacle
conflict arises when state law “stands as an obstacle to the accomplishment and
execution of the full purposes and objectives of Congress.”69 Psychedelic
decriminalization efforts are not in direct conflict with the Controlled Substances
Act because they would not require citizens to use or possess psychedelics.70
Instead, decriminalizing psychedelics is an obstacle to the Controlled Substances
Act because it thwarts Congress’s pursuit of the war on drugs.71
In § 903 of the Controlled Substances Act, Congress expressed the intent to
pre-empt state law only when it “positively conflicts” with federal law.72 While
courts have interpreted this language broadly, it is unclear whether federal law preempts state decriminalization and legalization of controlled substances.73 Because
there is an obstacle conflict, it is theoretically possible for the federal government
to intercept state decriminalization efforts and enforce the Controlled Substances
Act.74 However, the federal government has diminished law enforcement capacity
compared to the states, meaning that it is not feasible to enforce federal drug laws
without state assistance.75 Because the federal government cannot force states to
enforce federal acts, statewide drug decriminalization legislation remains in

(on file with the University of the Pacific Law Review) (noting that the National Institutes of Health, the federal
agency responsible for funding most of the world’s biomedical research, does not currently endorse therapeutic
psychedelic research).
65. U.S. CONST. art. VI, § 2.
66. Id.
67. Robert Mikos, Preemption Under the Controlled Substances Act, 16 J. HEALTH CARE L. & POL’Y 5,
10 (2013).
68. Id.
69. Id.
70. See id. at 28 (describing that a direct conflict between state law and federal law would occur if the state
law required citizens to use or distribute controlled substances; a citizen may still comply with both federal and
state law by not using psychedelics).
71. Id.
72. See Controlled Substances Act, §§ 812, 844 (“No provision of this subchapter shall be construed as
indicating an intent on the part of the Congress to occupy the field in which that provision operates, including
criminal penalties, to the exclusion of any State law on the same subject matter which would otherwise be within
the authority of the State, unless there is a positive conflict between that provision of this subchapter and that
State law so that the two cannot consistently stand together.”).
73. See Mikos, supra note 67, at 13 (“There is very little-known legislative history concerning the meaning
of Section 903.”).
74. Id. at 10.
75. Id. at 12.
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D. Recent Psychedelic Legalization Efforts in California
In 2012, 69.30% of Californians voted to amortize the “three-strikes law,” and
in 2014, 59.16% of Californians voted to reduce personal use of controlled drugs
from a felony to a misdemeanor.77 These statistics signaled future criminal justice
reform in California’s approach to drug abuse, which materialized when California
legalized recreational marijuana use.78
The effects of marijuana legalization in California trickled down to other
Schedule I drugs: in 2019, Oakland became the first city in California to
decriminalize possession and use of certain psychedelics.79 Santa Cruz quickly
followed suit.80 Following the success of Oakland and Santa Cruz’s
decriminalization efforts, Oakland lawmakers passed a resolution calling for
statewide decriminalization of psychedelic plants and fungi.81
California is one of the only states that allows citizen-initiated ballot measures
to amend state law.82 In 2018 and 2020, California activists failed to gather enough
votes to pass psychedelic decriminalization ballot initiatives.83 However, the
76. Mike Maharrey, Anti-Commandeering: An Overview of Five Major Supreme Court Cases, TENTH
AMEND. CTR. (Feb. 3, 2015), https://tenthamendmentcenter.com/2018/05/23/anti-commandeering-an-overviewof-five-major-supreme-court-cases/ (on file with the University of the Pacific Law Review) (explaining the anticommandeering doctrine, which dictates that states are not required to actively participate in the enforcement of
federal programs).
77. California Proposition 36, Changes to Three Strikes Sentencing Initiative (2012), BALLOTPEDIA,
https://ballotpedia.org/California_Proposition_36,_Changes_to_Three_Strikes_Sentencing_Initiative
(2012)
(last visited June 21, 2021) (on file with the University of the Pacific Law Review); California Proposition 47,
Reduced
Penalties
for
Some
Crimes
Initiative
(2014),
BALLOTPEDIA,
https://ballotpedia.org/California_Proposition_47,_Reduced_Penalties_for_Some_Crimes_Initiative_(2014)
(last visited June 21, 2021) (on file with the University of the Pacific Law Review); see also How to Navigate
California’s Drug Laws, HOPE CANYON, https://www.hopecanyon.com/blog/drugs-laws-in-california/ (last
visited June 21, 2021) (on file with the University of the Pacific Law Review) (observing that unlike drug felonies,
drug misdemeanors in California are only punishable with up to one year in jail).
78. Press Release, Drug Pol’y All., Cal. Voters Overwhelmingly Approve Marijuana Legalization (Nov.
8, 2016), https://drugpolicy.org/news/2016/11/california-voters-overwhelmingly-approve-marijuana-legalization
(on file with the University of the Pacific Law Review).
79. Merrit Kennedy, Oakland City Council Effectively Decriminalizes Psychedelic Mushrooms, NPR (June
5,
2019),
https://www.npr.org/2019/06/05/730061916/oakland-city-council-effectively-decriminalizespsychedelic-mushrooms (on file with the University of the Pacific Law Review).
80. See Harmeet Kaur, Santa Cruz Decriminalizes Magic Mushrooms and Other Natural Psychedelics,
Making It the Third US City to Take Such a Step, CNN (Feb. 3, 2020), https://www.cnn.com/2020/01/30/us/santacruz-mushrooms-psychedelics-trnd/index.html (on file with the University of the Pacific Law Review) (noting
that the resolution to decriminalize psychedelics in Santa Cruz passed unanimously in January 2020).
81. Kyle Jaeger, City of Oakland Urges California to Decriminalize Psychedelics and Allow Healing
Ceremonies, MARIJUANA MOMENT (Dec. 16, 2020), https://www.marijuanamoment.net/city-of-oakland-urgescalifornia-to-decriminalize-psychedelics-and-allow-healing-ceremonies/ (on file with the University of the
Pacific Law Review).
82. Ballot Initiatives, CALIFORNIA DEP’T OF JUST., https://oag.ca.gov/initiatives (last visited Dec. 19,
2021) (on file with the University of the Pacific Law Review).
83.
California Psilocybin Mushroom Decriminalization Initiative (2018), BALLOTPEDIA,
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grassroots organization “Decriminalize California” is gearing up for another
citizen-initiated ballot measure to decriminalize psilocybin in 2022.84 These repeat
citizen initiatives demonstrate that a significant portion of Californians are ready
for statewide drug reform in the criminal justice system.85
III. SB 519
State Senator Scott Wiener introduced SB 519, the first psychedelic drug
reform bill in the California Legislature.86 Senator Wiener and his coauthors are
attempting to rebuke California’s long-standing support of the war on drugs by
decriminalizing psychedelic possession for personal use.87 SB 519 also
decriminalizes obtaining, giving away, or transporting psychedelic substances for
facilitated or supported use.88 This bill does not expressly contradict the Controlled
Substances Act, as California has a constitutional right to abstain from enforcing
federal laws.89 Originally, SB 519 contained provisions that would have deleted
pending and previous convictions of psychedelic recreational use.90 However,
Senator Wiener removed the expungement provisions to reduce the overall cost of
the bill.91
https://ballotpedia.org/California_Psilocybin_Mushroom_Decriminalization_Initiative_(2018) (last visited June
21, 2021) (on file with the University of the Pacific Law Review); California Psilocybin Mushroom
Decriminalization
Initiative
(2020),
BALLOTPEDIA,
https://ballotpedia.org/California_Psilocybin_Mushroom_Decriminalization_Initiative_ (2020) (last visited June
21, 2021) (on file with the University of the Pacific Law Review).
84.
The California Psilocybin Decriminalization Initiative 2022, DECRIMINALIZE CAL.,
https://decrimca.org/?v=f24485ae434a (last visited June 21, 2021) (on file with the University of the Pacific Law
Review).
85. Should California Decriminalize Psychedelic Drugs?, VOCA (2021), (on file with the University of
the Pacific Law Review) (describing that 54% of respondents support decriminalization of psychedelic drugs,
13% are neutral, and 33% oppose decriminalization).
86. Matthew Nuttle, A Bill to Decriminalize Psychedelic Drugs in California is Moving Through the
Legislature, ABC10 (May 24, 2021), https://www.abc10.com/article/news/local/california/decriminalizepsychedelic-drugs-california-sb512/103-60f18294-4666-4d22-a691-c571a38df292 (on file with the University of
the Pacific Law Review) (describing that this bill is a new idea for the legislature).
87. See SB 519, 2021 Leg., 2021–2022 Sess. (Cal. 2021) (as amended on Aug. 16, 2021, but not enacted)
(indicating that the allowable amount varies by substance); SENATE RULES COMMITTEE, COMMITTEE ANALYSIS
OF SB 519, at 7 (May 25, 2021).
88. See SB 519, 2021 Leg., 2021–2022 Sess. (Cal. 2021) (as amended on Aug. 16, 2021, but not enacted)
(“‘Facilitated or supported use’ means the supervised or assisted personal use of a [psychedelic] substance by an
individual or group of persons 21 years of age or older, or the assisting or supervising of such persons in such
use, within the context of counseling, spiritual guidance, community-based healing, or related services.”).
89. See Printz v. United States, 521 U.S. 898, 919 (1997) (holding that independent states are not required
to enforce federal laws under the Tenth Amendment, which states that “the powers not delegated to the United
States by the Constitution, nor prohibited by it to the States, are reserved to the
States respectively, or to the people.”).
90. See SB 519, 2021 Leg., 2021–2022 Sess. §§ 6, 7 (Cal. 2021) (as amended on Apr. 15, 2021, but not
enacted) (providing no mention of expunging prior and pending convictions).
91. Allan Steiner, California Bill to Decriminalize Psychedelics Advances to Senate Floor Vote, LUCID
NEWS (May 21, 2021), https://www.lucid.news/california-bill-to-decriminalize-psychedelics-advances-tosenate-floor-for-vote/ (on file with the University of the Pacific Law Review).
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SB 519 decriminalizes the use and possession of mescaline, ibogaine,
psilocybin, psilocin, LSD, DMT, and MDMA for adults over twenty-one.92 In
addition, SB 519 allows the “planting, cultivation, harvesting, or processing” of
plants and fungi producing mescaline, DMT, psilocybin, and psilocin for personal
use.93 The bill also mandates that any use of the above substances on school
grounds would remain a criminal offense.94 It will also remain a criminal offense
to share the included substances with minors.95 These elements add sensible
restrictions to the more progressive aspects of the bill, ensuring the protection of
the vulnerable and impressionable underage populations. 96
SB 519 provides that if Congress legalizes any controlled substances included
in this bill for therapeutic treatment, a physician complying with federal law is
complying with state law.97 For example, if a California doctor prescribes MDMA
to a patient as a therapeutic remedy following federal legalization of the drug, the
doctor is compliant with state law.98 On the other hand, a doctor prescribing
MDMA to a patient before the practice is legalized federally would be noncompliant with both state and federal law.99 The bill also establishes a regulatory
working group under the State Department of Public Health.100 The working group
will research and counsel the Legislature on the regulation and status of the
substances included in this bill.101 Finally, SB 519 declares that the bill provisions
are severable, meaning the subsequent invalidity of one provision does not
invalidate the remainder of the bill.102 Thus, if a bill provision is held illegal or
unenforceable in the future, the remaining provisions are valid and stand on their
own.103
IV. ANALYSIS
Once universally regarded as dangerous and immoral, psychedelic drugs are
making a comeback as a therapeutic agent.104 Americans suffering from anxiety,
mood, and substance abuse disorders may soon be able to alleviate their symptoms
with psychedelic treatment.105 Concurrently, psychedelic decriminalization efforts
92. SB 519, 2021 Leg., 2021–2022 Sess. §§ 5, 7 (Cal. 2021) (as amended on Aug. 16, 2021, but not
enacted).
93. Id. at §§ 5, 7, 10.
94. Id. at §§ 5, 7, 10, 15.
95. Id.
96. Id.
97. Id. at § 3.
98. Id.
99. Id.
100. Id. at § 16.
101. Id.
102. Id. at § 18.
103. Id.
104. See Chi, supra note 59, at 1.
105. Id.
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across the country signal a potential shift in the war on drugs.106 In California, 60%
of drug-related arrests in 2019 were for “[d]angerous [d]rugs,” including
psychedelics.107 Alarmingly, 48% of Californians arrested for “[d]angerous
[d]rugs” were Hispanic, and 12% were Black. 108 The war on drugs failed; it is time
for a psychedelic renaissance.109 Section A explains that SB 519 paves the way for
future psychedelic therapy research.110 Section B discusses how the
decriminalization of psychedelics impacts California’s criminal justice system.111
Section C posits that SB 519 does not go far enough because it will not provide
mechanisms to rectify the previous injustices of the war on drugs.112
A. SB 519 Opens the Door for Future Psychedelic Clinical Research and
Treatment for Mental Illness
Senator Wiener described SB 519 as a health-based approach to psychedelic
legislation that focuses on solving a mental health crisis through psychedelic
therapy.113 By decriminalizing psychedelics for personal use, SB 519 acts as a
pivotal catalyst for psychedelic treatment efforts across the country.114 For
example, Denver’s 2019 decriminalization of psilocybin created a domino effect
that led to statewide decriminalization efforts in Oregon, Iowa, and California. 115
Accordingly, SB 519 serves as an important milestone that could lead to a
nationwide revamp of mental illness treatments in the healthcare system.116
While the war on drugs halted federal and scientific interest in psychedelics
for decades, recent psychedelic movements across the country place psychedelics
front-and-center in legalization discussions.117 For example, in 2019 Johns

106. OR. SEC’Y OF STATE, supra note 22, at 32; Jaeger, supra note 24 (noting that nearly 100 cities recently
considered decriminalizing psychedelics).
107. Becerra, supra note 16.
108. Id.
109. See Mann, supra note 36 (noting the growing consensus that the war on drugs failed).
110. Infra Section IV.A.
111. Infra Section IV.B.
112. Infra Section IV.C.
113. See Nuttle, supra note 86 (“It’s time to take a health-based approach to drugs instead of just mass
incarcerating people, which just wastes money and does not stop people from using drugs”).
114. SB 519, 2021 Leg., 2021–2022 Sess. (Cal. 2021) (as amended on Aug. 16, 2021, but not enacted).
115. OR. SEC’Y OF STATE, supra note 22, at 32; Nuttle, supra note 86; see Esther Honig, In Close Vote,
Denver Becomes 1st U.S. City to Decriminalize Psychedelic Mushrooms, NPR (May 9, 2019),
https://www.npr.org/sections/health-shots/2019/05/09/721660053/in-close-vote-denver-becomes-first-u-s-cityto-decriminalize-psychedelicmushrooms (on file with the University of the Pacific Law Review) (noting in Iowa,
a legislator proposed to remove psilocybin from the state’s controlled substances list).
116. See Chi, supra note 59, at 1 (noting major breakthroughs in psychedelic therapy for mood, anxiety,
and substance abuse disorders).
117. See Shelby Harman, Will the Federal Government Finally Embrace the Psychedelic Revolution?,
ROLLINGSTONE (Feb. 15, 2021), https://www.rollingstone.com/culture/culture-features/psychedelics-legalize-usbiden-1125367/ (on file with the University of the Pacific Law Review) (discussing that psychedelic
decriminalization advocates are hopeful that their efforts will lead to nationwide drug reform).
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Hopkins University launched the Center for Psychedelic and Consciousness
Research, becoming the first center of its kind in the United States.118 A year later,
UC Berkeley established the Center for the Science of Psychedelics, which focuses
its efforts on psilocybin research.119 Although private sources primarily fund these
psychedelic research centers, there are signs that the federal government may soon
become involved.120 For example, Representative Alexandria Ocasio-Cortez (DNY) recently voiced support for the decriminalization of psychedelics by
introducing legislation to facilitate psychedelic research.121 Similarly,
Representative Earl Blumenauer (D-OR) strongly supported Oregon’s psilocybin
decriminalization bill, which the Oregon legislature passed in December 2020.122
If these developments represent a broader interest on the part of the federal
government in psychedelics, SB 519 stands on the brink of a psychedelic
legalization revolution.123
Psychedelics must first overcome the societal stigma, which regards them as
clinically ineffective and harmful, to become a staple in mental health treatment.124
In part, this stigma stems from the federal government’s classification of
psychedelics as Schedule I drugs, which officially designates psychedelics as
providing minimal therapeutic value.125 Anti-psychedelic stigma also permeates
from healthcare practitioners’ negative attitudes towards drug users.126 Psychedelic
118. See Benedict Carey, Johns Hopkins Opens New Center for Psychedelic Research, N.Y. TIMES (Sept.
4, 2019), https://www.nytimes.com/2019/09/04/science/psychedelic-drugs-hopkins-depression.html (on file with
the University of the Pacific Law Review) (discussing that the Center will focus on studying the effects of
psychedelic drugs for the treatment mental health disorders like addiction, anorexia, and depression).
119. Yasmin Anwar, UC Berkeley Launches New Center for Psychedelic Science and Education,
BERKELEY NEWS (Sept. 14, 2020), https://news.berkeley.edu/2020/09/14/uc-berkeley-launches-new-center-forpsychedelic-science-and-education/ (on file with the University of the Pacific Law Review).
120. Carey, supra note 118 (noting the Center was established with $17 million dollars from private
sources); Anwar, supra note 119 (stating the Center was funded with $1.25 million from an anonymous private
donor).
121. See Kyle Jaeger, Alexandria Ocasio-Cortez Voices Support for Decriminalizing Psychedelics,
MARIJUANAMOMENT (Nov. 7, 2019), https://www.marijuanamoment.net/alexandria-ocasio-cortez-voicessupport-for-decriminalizing-psychedelics/ (on file with the University of the Pacific Law Review) (noting that the
House of Representatives rejected the legislative proposal in a floor vote).
122. Stand with Me in Support of Measure 109, EARL RADICALLY EFFECTIVE BLUMENAUER,
https://earlblumenauer.com/2020/08/24/stand-me-support-measure-109/ (last visited July 15, 2021) (on file with
the University of the Pacific Law Review).
123. See Harman, supra note 117 (discussing that psychedelic decriminalization advocates are hopeful that
their efforts will lead to nationwide drug reform); SB 519, 2021 Leg., 2021–2022 Sess. (Cal. 2021) (as amended
on Aug. 16, 2021, but not enacted).
124. See Haltiwanger, supra note 28 (observing that 65% of poll voters believe that psychedelics do not
have medicinal uses); Theresa M. Carbonaro, Survey Study of Challenging Experiences After Ingesting Psilocybin
Mushrooms: Acute and Enduring Positive and Negative Consequences, 30 J. PSYCHOPHARMACOLOGY 1268,
1274 (Dec. 1, 2016) (observing that 39% of survey respondents thought that consuming psilocybin was one of
the most challenger experiencing of their lifetime, while 11% put themselves or others at risk of harm during the
experience).
125. Controlled Substances Act, §§ 812, 844.
126. Andriyka Papish, Reducing the Stigma of Mental Illness in Undergraduate Medical Education: A
Randomized Controlled Trial, 13 BMC MED. EDUC. 141, 145 (2013) (describing that medical professionals often
have more negative attitudes toward mental illness than the general public); see also Leonieke C. van Boekel,
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decriminalization efforts counteract both federal and healthcare system pressures
by establishing that personal use of psychedelics is acceptable in today’s society.127
The early 2000’s discussions on stem cell therapy show that societal
acceptance is paramount to the success of controversial therapies.128
Unsurprisingly, after the federal government endorsed stem cell therapy in 2009,
stem cell therapy thrived.129 Psychedelic therapy may follow a similar trajectory.130
Although negative views of psychedelic therapy persist, SB 519 provides a
stepping stone for future clinical trials and federal legalization movements by
changing society’s attitudes toward drug use.131
Efforts to legalize psychedelics and develop psychedelic medicines must
include risk-benefit assessments.132 Safety concerns for psychedelic use include
adverse events, drug abuse, and drug dependence.133 Particularly, opponents of
psychedelic decriminalization efforts focus on the risk of developing long-term
psychosis following chronic psychedelic use.134 While early studies on
hallucinogens reported prolonged psychotic episodes, a recent study found no link
between psychosis and psychedelic use.135 Another potential long-lasting adverse

Stigma Among Health Professionals Towards Patients with Substance Use Disorders and Its Consequences for
Healthcare Delivery: Systematic Review, 131 DRUG & ALCOHOL DEPENDENCE 23, 32–33 (2013) (explaining
healthcare providers’ negative views of patients with substance use disorders contribute to suboptimal healthcare).
127. SB 519, 2021 Leg., 2021–2022 Sess. (Cal. 2021) (as amended on Aug. 16, 2021, but not enacted).
128. See Alice Park, George W. Bush and the Stem Cell Research Funding Ban, TIME (Aug 20, 2012),
https://healthland.time.com/2012/08/21/legitimate-rape-todd-akin-and-other-politicians-who-confusescience/slide/bush-bans-stem-cell-research/ (on file with the University of the Pacific Law Review) (noting the
Bush administration limited government funding of research involving embryonic stem cells); Stem Cell
Research, GALLUP, https://news.gallup.com/poll/21676/stem-cell-research.aspx (last visited July 15, 2021) (on
file with the University of the Pacific Law Review) (finding a majority of Americans approved of Bush’s funding
ban on stem cell research).
129. See Alana Biggers, What Are Stem Cells, and Why Are They Important?, MEDICAL NEWS TODAY
(July 6, 2021), https://www.medicalnewstoday.com/articles/200904 (on file with the University of the Pacific
Law Review) (noting the Obama administration reversed the Bush administration’s ban on stem cell research
funding).
130. Harman, supra note 117.
131. See Kezia Parkins, Club to Clinic: Psychedelic Drug Trials Aim to Break New Ground in Mental
Health, CLINICAL TRIALS ARENA (June 11, 2021), https://www.clinicaltrialsarena.com/analysis/psychedelicspsychedelic-drug-trials-aim-to-break-new-ground-in-mental-health/ (on file with the University of the Pacific
Law Review) (describing four upcoming clinical trials involving psilocybin, MDMA, Ibogaine, and DMT);
Harman, supra note 117 (discussing that psychedelic decriminalization advocates are hopeful that their efforts
will lead to nationwide drug reform); SB 519, 2021 Leg., 2021–2022 Sess. (Cal. 2021) (as amended on Aug. 16,
2021, but not enacted).
132. Benefit-risk Assessment in Drug Regulatory Decision-Making, U.S. FOOD AND DRUG ADMIN. 3 (Mar.
30, 2018), https://www.fda.gov/files/about%20fda/published/Benefit-Risk-Assessment-in-Drug-RegulatoryDecision-Making.pdf (on file with the University of the Pacific Law Review).
133. Matthew W. Johnson, Human Hallucinogen Research: Guidelines and Safety, 22 J.
PSYCHOPHARMACOLOGY 603, 608–610 (July 1, 2008).
134. April Dembosky, Amid Ongoing Debate, State Senate Approves Bill to Decriminalize Psychedelic
Drugs in California, KQED (June 2, 2021), https://www.kqed.org/news/11873841/decriminalizing-psychedelicdrugs-in-california-as-senate-considers-bill-debate-continues (on file with the University of the Pacific Law
Review).
135. See Johnson, supra note 133 (describing prolonged psychosis lasting months as a potential risk of
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effect of psychedelic use is a phenomenon called Hallucinogen Persisting
Perception Disorder (“HPPD”), which can significantly hinder a patient’s quality
of life.136 Notwithstanding these potential risks, studies show that psychedelics are
not generally associated with withdrawal symptoms and dependence.137 The
potential for abuse, however, remains a disputed issue.138
Even though psychedelic therapy presents legitimate risks, these risks must be
balanced against the need to provide effective healthcare treatments for patients
with mental illness.139 Patients suffering from treatment-resistant depression
showed significant improvement after psilocybin therapy.140 Similarly, chronic
obsessive-compulsive disorder (“OCD”) patients—a population resistant to most
conventional treatments—greatly improved their symptoms after psilocybin
therapy.141 Accordingly, psychedelic therapy provides an effective alternative
medicinal avenue for patients with treatment-resistant mental illnesses.142
B. SB 519’s Impact on the Incarceration System, Recidivism Rates, and Social
Justice
The movement to decriminalize psychedelics is also grounded in social justice
reform, as it seeks to reverse mass incarceration and racial disparities resulting
from the war on drugs.143 While Black youth are less likely to abuse drugs than
hallucinogenic use); Zoe Cormier, No Link Found Between Psychedelics and Psychosis, NATURE (Mar. 5, 2015)
https://www.nature.com/articles/nature.2015.16968#citeas (on file with the University of the Pacific Law Review)
(describing the previously reported link between psychosis and psychedelics was likely a correlation rather than
a cause-and-effect relationship).
136. See Leo Hermle, Hallucinogen-Persisting Perception Disorder, 2 THERAPEUTIC ADVANCES
PSYCHOPHARMACOLOGY 199, 200 (2012) (describing an acute case of HPPD lasting thirteen years, which
involved symptoms of re-experiencing perceptual disturbances similar to those experienced while using
psychedelics).
137. Johnson, supra note 133.
138. See id. (explaining that driving under the influence of psychedelics or using psychedelics in a manner
that interferes with work constitutes abuse).
139. See Leon Shane III, Suicide Rate Among Veterans Up Again Slightly, Despite Focus on Prevention
Efforts,
MILITARY
TIMES
(Nov.
12,
2020),
https://www.militarytimes.com/news/pentagoncongress/2020/11/12/suicide-rate-among-veterans-up-again-slightly-despite-focus-on-prevention-efforts/
(on
file with the University of the Pacific Law Review) (reporting that the annual suicide rate for veterans in 2018 was
17.6 a day).
140. Chi, supra note 59, at 3.
141. Id.
142. Id. at 3–6.
143.
The
Drug
War,
Mass
Incarceration
and
Race,
DRUG
POLICY
ALL.,
https://drugpolicy.org/resource/drug-war-mass-incarceration-and-race-englishspanish (last visited July 16, 2021)
(on file with the University of the Pacific Law Review) (explaining in the United States, the nation with the highest
incarceration rate, Black and Latino people are more likely to be convicted of drug use than Whites); Claudia
Lauer, Beyond the No-knock: Push in States to Reform Police Tactics, AP NEWS (Dec. 17, 2020),
https://apnews.com/article/joe-biden-politics-police-legislation-police-reformfe3aebab63a046d08cc00f443ee1f1ac (on file with the University of the Pacific Law Review) (reporting that noknock raids, an over-policing practice that allows officers to break into suspect’s home if they have good faith
that the occupant may destroy drugs if alerted of the police’s presence, overwhelmingly target communities of
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other demographics, they are ten times more likely to be arrested than White youth
for drug crimes.144 Further, California prisons have remained overcrowded since
the 1990s.145 Drug-related offenses display the highest recidivism rates, with
42.3% of individuals sentenced to prison, jail, or probation for drug offenses and
then reconvicted post-release.146 By decriminalizing psychedelics for personal use,
SB 519 ensures that California prison populations and recidivism rates decrease
while dismantling anti-drug discrimination and over-policing practices.147
Despite recent efforts to stabilize California’s prison population, most
California prisons remain at over 100% capacity.148 In 2019 alone, drug offenses
accounted for 25% of all misdemeanor arrests.149 Decriminalization of
psychedelics under SB 519 aims to substantially reduce the number of
misdemeanor arrests for drug use, which will minimize further overcrowding in
California prisons.150 Drug policy reform alone, however, will not fix mass
color).
144. Maia Szlavitz, Study: Whites More Likely to Abuse Drugs than Blacks, TIME (Nov. 7, 2011),
http://healthland.time.com/2011/11/07/study-whites-more-likely-to-abuse-drugs-than-blacks/ (on file with the
University of the Pacific Law Review).
145. Cruel and Unusual: A Guide to California’s Broken Prisons and the Fight to Fix Them, PROPUBLICA
(May 28, 2019) https://www.propublica.org/article/guide-to-california-prisons (on file with the University of the
Pacific Law Review) (noting that the California prison system is designed to house 85,000 inmates); Heather
Harris, California’s Prison Population Drops Sharply, but Overcrowding Still Threatens Prisoner Health, PPIC
(Mar. 2, 2021), https://www.ppic.org/blog/californias-prison-population-drops-sharply-but-overcrowding-stillthreatens-prisoner-health/ (on file with the University of the Pacific Law Review) (observing that California’s
prison system is at 3% over design capacity, despite an inmate population drop in 2020).
146. See Mia Bird, Recidivism of Felony Offenders in California, PPIC 25 (June 2019),
https://www.ppic.org/wp-content/uploads/recidivism-of-felony-offenders-in-california.pdf (on file with the
University of the Pacific Law Review) (describing that individuals sentenced to probation following a drug arrest
had the highest recidivism rate at 13.4%); Several Poor Administrative Practices Have Hindered Reductions in
Recidivism and Denied Inmates Access to In-Prison Rehabilitation Programs, CAL. DEP’T OF CORR. AND REHAB.
1 (Jan. 2019), https://www.auditor.ca.gov/pdfs/reports/2018-113.pdf (on file with the University of the Pacific
Law Review) (defining recidivism as when “a person is convicted of a subsequent crime within three years of
being released from custody”).
147. See SENATE RULES COMMITTEE, COMMITTEE ANALYSIS OF SB 519, at 8 (May 20, 2021) (noting that
a major fiscal effect of the bill is incarceration savings); Mike Males, California’s Arrest Rate Falls to Record
Low
in
Justice
Reform
Era
(2011–2018),
CTR.
JUV.
CRIM.
JUST.
1
(2020),
http://www.cjcj.org/uploads/cjcj/documents/california_arrest_rate_falls_to_record_low_in_justice_reform_era.
pdf (on file with the University of the Pacific Law Review) (showing marijuana decriminalization and legalization
in California accounted for an 11% decrease in juvenile arrests and a 31% decrease in adult arrests); Kevin Sack,
Door-Busting Drug Raids Leave a Trail of Blood, N.Y. TIMES (Mar. 18, 2017),
https://www.nytimes.com/interactive/2017/03/18/us/forced-entry-warrant-drug-raid.html (on file with the
University of the Pacific Law Review) (reporting that no-knock and knock-style police raids led to nearly 100
deaths between 2010 and 2018).
148. See Juan Moreno, At San Quentin, Overcrowding Laid the Groundwork for an Explosive Covid-19
Outbreak, APPEAL (July 21, 2020), https://theappeal.org/at-san-quentin-overcrowding-laid-the-groundwork-foran-explosive-covid-19-outbreak/ (on file with the University of the Pacific Law Review) (“[A]ll but nine of
California’s 35 prisons house more people than the facility was designed to hold.”); see also Cruel and Unusual:
A Guide to California’s Broken Prisons and the Fight to Fix Them, supra note 145 (noting that Governor
Schwarzenegger implemented a prison-overcrowding plan in 2010).
149. See Becerra, supra note 16, at 46.
150. See SB 519, 2021 Leg., 2021–2022 Sess. § 14 (Cal. 2021) (as amended on Aug. 16, 2021, but not
enacted) (describing that one of the goals of the bill is “to alleviate jail overcrowding”).
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incarceration.151 Violent crimes remain the main cause of mass incarceration and
prison overcrowding in California.152 Surprisingly, studies show a 6% decrease in
violent crime rates following Colorado’s marijuana legalization.153 If psychedelic
decriminalization follows a similar path, SB 519 will also result in an overall
reduction in arrest and incarceration rates for non-drug-related offenses.154
SB 519 aims to alleviate California’s high recidivism rates for drug offenses
by establishing a working group to provide ongoing public support and drug policy
recommendations.155 For example, the group will consider psychedelic
legalization, which would impact recidivism rates by removing criminal penalties
for psychedelic production, manufacture, and sale activities.156 The group will also
consider recommendations for education and harm reduction, focusing on
providing equitable access to psychedelics in the future.157 These measures will
reduce recidivism rates by promoting drug education and establishing a platform
for drug use offenders to access psychedelics for personal use safely.158
Also intimately tied to drug recidivism rates are law enforcement procedures
that implement drug testing of parolees and probationers.159 According to the
Council of State Governments Justice Center, 24% of California prison admissions
are due to supervision violations, including failed drug tests.160 In Washington, the
Department of Corrections abandoned the practice of marijuana testing parolees
and probationers following marijuana legalization.161 However, due to the causal
151. See German Lopez, Marijuana Legalization Can’t Fix Mass Incarceration, VOX (Apr. 17, 2018),
https://www.vox.com/policy-and-politics/2018/4/16/17243080/marijuana-legalization-mass-incarcerationboehner (on file with the University of the Pacific Law Review) (observing most people in jail or prison were
convicted of a violent crime).
152. See Becerra, supra note 16, at 30 (observing that in 2019, 36.7% of all arrests in California were for
violent crimes).
153. Marijuana Legalization in Colorado: Early Findings, COLO. DEP’T PUB. SAFETY 9 (Mar. 2016),
http://cdpsdocs.state.co.us/ors/docs/reports/2016-SB13-283-Rpt.pdf (on file with the University of the Pacific
Law Review).
154. Id.
155. SB 519, 2021 Leg., 2021–2022 Sess. § 16 (Cal. 2021) (as amended on Aug. 16, 2021, but not enacted)
(noting that the working group will be convened by the State Department of Public Health); Bird, supra note 146.
156. SB 519, 2021 Leg., 2021–2022 Sess. § 16 (Cal. 2021) (as amended on Aug. 16, 2021, but not enacted).
157. Id.
158. Id.; see Steven Belenko, Treating Substance Use Disorders in the Criminal Justice System, 15
CURRENT PSYCHIATRY REP. 414, 424–425 (noting a reduction in recidivism rates for substance use offenders is
closely tied with providing community support and treatment to released inmates).
159. See Spence Purnell, It Is Time to Stop Drug Testing Parolees and Probationers for Marijuana,
REASON FOUND. (Aug. 10, 2019), https://reason.org/commentary/it-is-time-to-stop-drug-testing-parolees-andprobationers-for-marijuana/ (on file with the University of the Pacific Law Review) (observing that the practice
of drug testing probationers and parolees is outdated).
160. Confined and Costly: How Supervision Violations Are Filling Prisons and Burdening Budgets,
COUNCIL STATE GOV’TS JUST. CENTER 2 (June 18, 2019), https://csgjusticecenter.org/wpcontent/uploads/2020/01/confined-and-costly.pdf (on file with the University of the Pacific Law Review).
161. Christopher Zoukis, Washington DOC Ends Marijuana Testing for Parolees, PRISON LEGAL NEWS
(June 3, 2016), https://www.prisonlegalnews.org/news/2016/jun/3/washington-doc-ends-marijuana-testingparolees/ (on file with the University of the Pacific Law Review) (observing judges will still have the authority to
prohibit recreational marijuana to probationers and parolees use on a case-by-case basis).
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link between substance abuse and recidivism rates, California did not follow
Washington’s example when it legalized marijuana in 2016.162 Thus, while SB 519
alleviates recidivism rates through the working group’s community support model,
a significant portion of parolees and probationers are beyond the bill’s reach.163
Fifty years after Nixon declared drug abuse “public enemy number one,” drug
decriminalization legislation—like SB 519—marks the beginning of a solution to
the failed war on drugs.164 Instead of eradicating drug abuse, the war on drugs
perpetuated racialized views of people of color as a threat to society and created
racial disparities in the prison system.165 In California, anti-drug programs like
D.A.R.E. painted drug users as uneducated and corrupt.166 Because psychedelic
decriminalization implicates social justice issues, SB 519 is a dramatic reminder
of the US’s struggle with race, gender, and socioeconomic inequality.167
Accordingly, SB 519 will be instrumental in garnering public support for longlasting federal drug reform.168
C. SB 519 Would Be More Effective If It Expunged Criminal Records and
Applied Retroactively
Senator Wiener’s ambitious psychedelic legislation—SB 519—seeks to
establish a health-based approach to drug decriminalization, focusing on providing
treatment to individuals with mental health disorders.169 However, in the process,
162. See Douglas Marlowe, Drug and Alcohol Testing in Community Corrections: Some Provocative
Findings, AVERHEALTH (Oct. 30, 2020), https://averhealth.com/drug-and-alcohol-testing-in-communitycorrections/ (on file with the University of the Pacific Law Review) (explaining that relapse to substance abuse is
one of the greatest predictors of recidivism, with released offenders suffering from substance abuse disorder being
four times more likely to reoffend).
163. See SB 519, 2021 Leg., 2021–2022 Sess. § 16 (Cal. 2021) (as amended on Aug. 16, 2021, but not
enacted) (discussing the working group model to “promote safe and equitable access to certain substances”).
164. Farber, supra note 42; Betsy Pearl, Ending the War on Drugs: By the Numbers, CTR. FOR AM.
PROGRESS
(June
27,
2018)
https://www.americanprogress.org/issues/criminaljustice/reports/2018/06/27/452819/ending-war-drugs-numbers/ (on file with the University of the Pacific Law
Review) (“[T]he number of Americans arrested for possession has tripled since 1980.”).
165. See Pearl, supra note 164 (“Black Americans are nearly six times more likely to be incarcerated for
drug-related offenses than their White counterparts, despite equal substance usage rates.”).
166. Nordrum, supra note 44; Allen Pierre, DARE: Failing American Youth and Taxpayers for Thirty
Years, NORML (Apr. 18, 2013).
167. See Jag Davies, Psychedelic Justice: How Do We Repair the Harms of Psychedelic Prohibition?,
MULTIDISCIPLINARY ASS’N PSYCHEDELIC STUD. (2017), https://maps.org/news/bulletin/articles/420-bulletinspring-2017/6627-psychedelic-justicehow-do-we-repair-the-harms-of-psychedelic-prohibition (on file with the
University of the Pacific Law Review) (observing psychedelic prohibition is a “legacy of racism, colonialism, and
the repression of indigenous cultures”).
168. See Kyle Jaeger, California Bill to Legalize Psychedelics Possession Advances Again, With New
Amendments
That
Add
Limits,
MARIJUANA
MOMENT
(July
13,
2021),
https://www.marijuanamoment.net/california-bill-to-legalize-psychedelics-possession-advances-again-withnew-amendments-that-add-limits/ (on file with the University of the Pacific Law Review) (describing SB 519 as
the first step towards decriminalization of all controlled substances).
169. Senator Wiener’s Legislation to Decriminalize Possession of Psychedelics Passes Assembly Health
Committee, SCOTT WIENER REPRESENTING SENATE DISTRICT 11, https://sd11.senate.ca.gov/news/20210714-
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SB 519 fails to rectify the failures of the war on drugs adequately.170 Specifically,
the bill does not automatically expunge convictions for previous psychedelic
possession; an offense decriminalized under the new law.171 The bill also does not
contain a retroactivity clause, which would allow the resentencing of individuals
who are currently serving time for a psychedelic-related offense.172 Thus, SB 519
does not go far enough to redress the prevailing injustices that stem from the war
on drugs.173
SB 519 would be more effective if it expunged the criminal records of people
with prior convictions, a provision that was originally in the bill.174 A criminal
conviction for drug use, regardless of whether it resulted in incarceration, turns a
user’s life upside-down.175 From housing to employment barriers, psychedelic
convictions prevent users from enjoying freedoms otherwise available to the rest
of the nation.176 In California, for example, landlords are allowed to rely on
criminal background checks to deny housing applicants.177 Because people of color
are convicted more often for drug offenses, these socioeconomic barriers
perpetuate existing racial disparities in the criminal justice system.178 These
barriers have collectively increased recidivism rates by depriving those convicted
of drug use of necessary support to re-enter their communities.179 Based on the
dramatic consequences a criminal record can have on an individual, SB 519 would
be more effective if it expunged criminal records of prior psychedelic
possession.180
In its current form, SB 519 does not adequately alleviate California’s mass

senator-wiener%E2%80%99s-legislation-decriminalize-possession-psychedelics-passes-assembly (last visited
July 18, 2021) (on file with the University of the Pacific Law Review).
170. See Farber, supra note 42 (observing that the war on drugs resulted in mass incarceration and racial
disparities).
171. SB 519, 2021 Leg., 2021–2022 Sess. (Cal. 2021) (as amended on Aug. 16, 2021, but not enacted).
172. See Quarry v. Doe I, 53 Cal. 4th 945, 955 (2012) (“There is a presumption against retroactive
application unless the Legislature plainly has directed otherwise”); Daniel Landsman, A Second Chance Starts
with a Second Look: The Case for Reconsideration of Lengthy Prison Sentences, FAMILIES JUST. REFORM 1
(2019), https://famm.org/wp-content/uploads/Second-Look-White-Paper.pdf (on file with the University of the
Pacific Law Review) (explaining that excessive sentences contribute to mass incarceration, and that current
mechanisms for early release are often ineffective).
173. SB 519, 2021 Leg., 2021–2022 Sess. (Cal. 2021) (as amended on Aug. 16, 2021, but not enacted).
174. SB 519, 2021 Leg., 2021–2022 Sess. §§ 6, 7 (Cal. 2021) (as amended on Apr. 15, 2021, but not
enacted); Deborah Ahrens, Retroactive Legality: Marijuana Convictions and Restorative Justice in an Era of
Criminal Justice Reform, 110 J. CRIM LAW & CRIMINOLOGY 379, 431–433 (2020) (explaining a strongpoint of
criminal record expungement is that the process can be automatic and non-discretionary, especially when new
law designates that the offense “did not merit conviction in the first place”).
175. See Am. Bar Assoc., supra note 48 (discussing the collateral consequences of criminal convictions).
176. Id.
177. Orenstein, supra note 50.
178. See Becerra, supra note 16 (noting that 48% arrested for “Dangerous Drugs” were Hispanic and 12%
were Black).
179. See Am. Bar Assoc., supra note 48 (noting that felony drug convictions result in a lifetime ban on
public assistance eligibility).
180. Id.; SB 519, 2021 Leg., 2021–2022 Sess. (Cal. 2021) (as amended on Aug.16, 2021, but not enacted).

339

2021/ Trip or Treat
incarceration problem and the racial injustices resulting from the war on drugs.181
Resentencing offenders currently in jail and prison through the retroactive
application of SB 519 would result in more meaningful social justice reform.182
Rather than relying on punishment and retribution in response to offenses,
resentencing shifts the focus towards rehabilitation.183 Resentencing would also
reduce the excessive costs of incarceration and the health risks associated with
being in prison.184 The California Legislature is no stranger to retroactivity clauses;
recently, Chapter 1015 allowed the resentencing of defendants convicted under
California’s old felony murder rule.185 Thus, the retroactive application of SB 519
is not only possible, but also necessary to correct the racial disparities and
socioeconomic injustices of the past.186
V. CONCLUSION
SB 519’s approach to psychedelic drug reform incorporates the public health
realm into a conversation the criminal justice realm previously dominated.187 By
decriminalizing psychedelics for personal use, SB 519 hopes to galvanize interest
in psychedelic therapy and shift society’s negative sentiments towards
psychedelics.188 The bill aims to rectify the failures of drug criminalization policies
by establishing a working group that will explore psychedelic legalization.189 The
working group will focus providing education and community support to reduce
the harms associated with drug use.190
For veterans like Juliana Mercer recovering from the tragedy of war, this bill
181. See Moreno, supra note 148 (“[A]ll but nine of California’s 35 prisons house more people than the
facility was designed to hold.”); see Farber, supra note 42 (observing that the war on drugs resulted in mass
incarceration and racial disparities).
182. See Becerra, supra note 16, at 33 (noting that law enforcement arrested 190,958 people for drug
misdemeanors in 2019).
183. See Selena Teji, Sentencing in California: Moving Toward a Smarter, More Cost-Effective Approach,
CAL. BUDGET & POL’Y CTR. 7 (Dec. 2015), https://calbudgetcenter.org/wp-content/uploads/Sentencing-inCalifornia-12172015.pdf (on file with the University of the Pacific Law Review) (explaining that excessive length
sentences, which reduce crime by incapacitation and deterrence, do not promote public safety when the sentences
are not proportionate to the seriousness of the crime).
184. See id. at 12 (noting that California spends more than $10 billion annually on the incarceration system,
and that incarcerated individuals are at higher risk of developing physical and mental health complications).
185. See CAL. PENAL CODE § 1170.95 (enacted by 2018 Stat. Ch. 1015) (mandating that the new felony
murder law is retroactive, meaning that inmates previously convicted of felony murder can petition to have their
sentences reduced).
186.
See
How
to
Navigate
California’s
Drug
Laws,
HOPE
CANYON,
https://www.hopecanyon.com/blog/drugs-laws-in-california/ (last visited Dec. 22, 2021) (on file with the
University of the Pacific Law Review) (observing that unlike drug felonies, drug misdemeanors in California are
only punishable with up to one year in jail).
187. SB 519, 2021 Leg., 2021–2022 Sess. (Cal. 2021) (as amended on Aug.16, 2021, but not enacted).
188. Senator Wiener’s Legislation to Decriminalize Possession of Psychedelics Passes Assembly Health
Committee, supra note 169.
189. SB 519, 2021 Leg., 2021–2022 Sess. (Cal. 2021) (as amended on Aug. 16, 2021, but not enacted).
190. Id.
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presents a kaleidoscope of opportunities to continue her healing journey.191 On its
own, SB 519 is an insufficient tool for holistic social justice reform because it lacks
provisions to expunge criminal records or resentence psychedelic drug offenders
currently serving time.192 The Legislature should supplement SB 519 to account
for mass incarceration, socioeconomic injustices, and racial disparities that still
plague the California criminal justice system.193 If the legislature does not
supplement SB 519, it will fall short of completely acknowledging and rectifying
the failures of the war on drugs.194

191. Worth the Fight Podcast, Igniting Pure Hearts with Plant Medicines: Juliana Mercer, supra note 3.
192. SB 519, 2021 Leg., 2021–2022 Sess. (Cal. 2021) (as amended on Aug. 16, 2021, but not enacted).
193. See Farber, supra note 42 (observing that the war on drugs resulted in mass incarceration and racial
disparities).
194. Id.
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